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ETATE OF MONTANA
EEFORE THE BOARD DF PERSONMEL HPPEALS

IN THE MATTER OF URFAIE: LAROE DRERACTICOR CHARGE 4-832

CUSTER COUNTY CUSTODIANS,
HEA/NER,

Conplainant,
FIMOTMGS DOF FROT:
COMCLUSIONS OF LAW;
EECOMMEMNDEDR SPRER

Wi,

CUSTER UNIFIED SCHOGL
DI ESTRICT,

S S R T ]

betencant,

I, INTRODUCTIOR

A hzaring an the shave metter was held on April 231, 19a9 1in
the Court Reoom of the Custer County Courthouse. Emilie Laring
represented the Complainsnt, Custer County Custodians, MERSNEA.
The Defendant, Custer Unified School District, was represented by
Gagrge: Hues. hrlyn L. Plownan was the duly appointed Hearing
Exampiner for the Board of Personnel Appeals. The parties offered
avidence and argument; and £iled post heacing briefs. Although
the Complainant had the copportunity ta subanit a reply brief, none
was received. The matter was desmad zubmitted Juhe 20, 108D,
I1. BACRGROUND

on  Eebruary 5, 1989 the Cdomplainant, Custer County
Cuptodiang, HEA/REA filed an Unfair Labor Practice Charoe with
the Board eof Parsonnel Appeals alleging that the Dafendant,

custer Unified Echool District, refused to process a grilevanca,
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end by =0 doing, viclated Section 39=31=801 (1} apd (5] HCA. I
a timely responss filed with the Bosrd of Persopnsl Appeals on
February 22, 158% <the Defendant denled any wviolatisn of the
above referenced eecticns of the Montana Collsstive Bargaining
for Fublic Enplovees Act., Subfequently, the mattser waeg referred
tee & Beard of Persconel Appeals rnvestigator wha issued an
Investigstion Report and Determination on March 21, 18BF wherein
theara wWas @ FEFinding oi preoekable merit for ths Unfair Labor
brasntlice Charde.

Congeguently a4 Hearing Exariner wab appolinted and the matzer
was maticed for hearing.
ITYI. FIMNODINGS OF FRCT

I, At EBll times relevent to the dssues in dispute here a
Collective Bargaining Roreement eXisted between the parties,
Joint Exhibit How 1. That Collective Bargainifig Agreéement was
gffective as of July: I, 1987 and wa=z to remain in effect until
June 30, 15E% [Article XV, A page 20 of Jaint Exhibit No. 1).

o The existing Ceollective Bargaining Rarsoment contained
B grievancesarbitration procedure [(Article XTI sterting obh pedage 18
aof Joint Exhibit We. 1). 8Step I of that procedure provides that
Ehe dgrievance be presented to a prineipal by a steward, Step 11
provides that the grievance be presentsd to the superintendsnt by
Ehe grilevance copnities, In S8tep IIT the grievance commlittes
presents the grievance teo the Chailraan of ths Hpard of Trustees.
At Scep IV of the procedure the grievance i submitced to final

2
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and binding erbictration.

- i There are tipe limits at e=ach stage of the above
grievanceharbitraticn procegure. The union has ten days to refer
a grievance from Siep IT Lo Btep III pf the grievance procedire
[Articie XTI, D, Step IITI, page 1& of Joint Exhibit No, 1).

4, The grievance Pprocediure 1in the parties Collectaive
Brrgnining bdoreement 15 wmest tunfergiving. Sibparagraphs B &nd C
o Article XI (+oint Exhiblt MNo. I, page 15] Dpunishes any
departure from esftablifhed. proceduta  bbv denying - further
conslideration o remsdy to the party rsesponsible for sueh =
departure,

= 8 In =2rly Hevemnber 1988 the Complalinant's Head Stewerd,
James Arnecson filed a grievence eslleging & unilateral change in
working conditions (Exhibdit © §F 1}, ht SBtep I a8 Primcipsl
regponded denying the grievance (Exhibit € § 3]. The Complainsnt
moved thes grievance to Step I of the procedure and 2 mesting was
helid with the Superintendant. An avdlo tape recording was mads
of the Step IT meeting. The Supsrintendent denisd the grievance
(Exhibit C & 5). ©On December 7, 1%63 the Complainant reguested
thet the orievance be advanced to Btep ITII (Exhibit € # &}, The
befendant refused to mdvance the grievance stating =that the
request to 0o 2o Was uptigaely (Exhibit C & T and ExhiDit © # 8).
on December 14, 1BE8 Al Bellister; UnisServ: Directeor for the
Montana Eduestien Asszociation, the Copplainant's parent
orgenizetion, advised fhe Deafendant of the Copplainent's intent

3
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to submit the orievence tol arbkitration, Step IV of the grisvance
and arpitraticos procedursa [(Exhibit & 2 91, On Decenber 21, 1943
the DPefendant 7Teplied te <Complaimant's HMotice of Intent to
hrbitrate [Exhibit # 10} reiterating 1ts previcus positicn that
fatlure to move thse grisvance within the Collective Dargaining
Agresment established tdme limits wveoided the grievanse forfsiting
the Complainant'e right ©o further considecation 9f the
grievance,

&, There is5 a fagtual dispyte betwean the parties az to
whether the Complalnant's regquest o move the grievance to the
third step was timely, At the erux of this dispute ‘iz a
digagreement as to the date the Complainant received the
Dafendant's Step II response., To determine the date thée responze
woE recelved 1t would be necersary to define what congFEitures &
complete cesponse, The Copplaibant contends thet the DeEendent'a
geep 11 Hespanse was incomplets pntil]l the audis tape recording of
the Step IT meesting wWes delivered and the grievence procedure
cime limits d:d not -begin to run uentill then. That delivery was
not made until several dayas after the <Complainant recsived
written notificacion of the Step IT denial. Tha Defendant argues
that the dslivery date of the sudic tape is irrelevant and that
the grievancs progedurs time: limits began to run upon recelpt of
the written denial,

e The Daisndant would have the Bpard of FPersconel Appeals
interpret and apply the <Collective Sargalning -Agreemant,

4
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gcpeciglly Article XEI, &° |page 1B} 8f Joint E¥hibit Ho, 1 2n
such 8 way BB to deny the Complainant any furrther ¢onslderaticn
or remedy under the grievance/arbitration progedure,

Iv, EONCLUSIDNG ©OF. LAW

L The boaid o Perscrnnael Appeslsz hes Jjurlscdicetioh in this
matter PUrSFUADT -Bectlion AB-21-405 et seq,, MCh.

- The Montana SEupreme Court has approved the precties of
the Board of PFersonnel Appeals in wsing Federal Court  and
Katienal Lasbor Relations Beoard [NLRE)] precedents 33 guidelines in
interpreting the Mantans Collective Sargaining for Public
Epployees Act a8 the atate is =20 similayr to the Federsl Labor

Management Relatiens Act, State ex, rel. Board of Persconsl

Appeals v. District Court, 183 Momt, 223, 398 P,2d 1117, 103 LERM

2297; Teasmsters Local Ko. 45 v, 5tate ex. rel. Board of Personnel

Appeals,; 1885 Moat, 272, 635 P.2d 1310, 110 LRRM 20127 City o

areat Falls v, ¥oung (¥oung ITIX), 6B3 P.2d 185, 119 LERM 2582, 21

Hont. L3j
3. Pursuant %2 Segtion 39-21-406, HCA the Compleinant's
casEs must be established by a4 prependerance of tha evidence

beiore mn unfair labor practice pay be found, EBoacd of Trustegs

v. State of Mootana, 103 LERM: 2030, e04 P24 770, 185 Mant. :80.

See also Indiana Matal Prodicis v. WLRE; 1853 CA 7, 31 LaAM 2490,

262 F.2d 613 and MLRE v Feiser Aluminum and Chemical Corporaticn,

38 LRRM 24132, 217 F.&d 566, 1334 CAD.
G Pursuant ts Sectiesn 30-31-801Y1) 1t isg an Unfair Lahor

5
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practice for a public emplover to interfere with, rTestrain or
coerce emplovsess in the exarcise of the rights ocuarantesd Ln
gection 39-31-201, HCA which states that public esmbloyees rgFhall
have and shall be pretected in the exercise of the right of Feli
grganization, Lo fatm, %o Jjoin, or aseist an¥y labor oroBnization,
toe ‘bargain <¢ollective Shiough rapresentatives of fheir own
choosing on questions of wages, hours, irince benefite, and other
conditions of enployment, and ta engsge in othes cancerted
sctivities £for the purpeose of colleptive bargeining or pther

putual Bl1d o proaftectlon: Eres from- Interference, restraint or

18]

cosrcion,
5 PUrsuant ta Section 30=3I-4D0L[5) HCA it 1= an unfair
labor practice for @ publig employer to rcefuss bargain
collectaively in good faith with an exelusive reprasepntative.

8. Good faith bargaining is defined in Secticn 39=31=305
MCA 235 the performance of the putual obligation of the public
employer or his designated representative and the representatives
cf the exelusive representative o mest gt reascnable times and
negotiate in goed failth with respect to wages, hours, fringe
benefics; ang athet conditisans of empleyment or the negotiation
of &4 @Agreenent of any guéstion afising Ctheretnder in the
execution of 2 wWritfen contfect Incoarporating any adgtesment
rgeched, Such obligaticn deea nat compel either party ©o Bgree

Co & propogal or requlrs the !]ERi:'l; oE & copcessian., Sga NLAREE W,

K]

hmerichn Mationgl Insurgnce Company, 30 LRAAM 2147, 343 95 395,

i
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1352; MLaE v, Hencroft Msnufacturiog Company,. Inc., 108 LERH

2603, "365 F.24 492, 19FL CA 5; HLRE v. Elevings Fopcarn Company,

107 ©LRRM' 3108, 659 F.2d I173, 18581 CA. DC; -Strutheys Wel:re

Corporaticon w. NLRZ, 114 LRRM 3553, 721 F.&d 48635, 18RO CA 3.
1o Pursuans to the [oregoing the Defendant was obllgated

te Datgaia collectively in good fTelbEl withH C[he Complazmant;
Custer County Custodianes, MBEASHER. That obligatlon to bhareain in
good Eaith {acludes tha auty T coRrply’ WIth ths
grievance/arbitretion procsdurse  contained within the exieting

cgllective Bargeining Agreement, Chieago  Magnesium Casting

Compainy ¥. KLEE, 103 LERM 23241, &12 F.2d 108, X500 OA 7; HLEH v,

Jeuthwestern EBlectrie Cocperative, Ina., 122 LEAM 2747, 794 F.2d

218, 1986 CRUT.,
The grievanss procedure 1is perc of the - centinuing

eollestive bazrgeining process, Erseglworkers B Warcior

Wavigatrtion, 45 LBpPW 2416, 383 U.8. 574, ESED, in empnlover has

the Eeame abligaticon’ to bargain rcollectively over orievances as

owerT the terms of the agresement, City of Livingstion v, Hontana

Couneil Nao. 5%, 100 LREM 2528, 371 P.2d 274, 174 Moat, &21.

g, In ULE 44-81 James E. Forsman, IAFF Local Wunbefp 436 w.

anacengda-Deelr Lodoe County, &and ULE 43-BF William M. Converse,

IAFF Locdl Neo. 436 V. Anadconda-Deer Lodde County, aptil 20; 1BEZ2

the Baoascd o 2erecpnnel Appeais deferred Unfelr Labor Practice
chatdes Eo the Callective Sergaining Acreementts griavance)
arbitration procedurs. In daing =46 the Besrd formally adopted

7
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the Coliyer Doctrine. In Young, et. a8l ¥. the City of Great

Falla, 112 LRRM 20EE, 198 Hont. 3248, 846 P.2d 512 the Montana

Supreme Court deserihed thst doctrine as follows!

A "prezrbitral deferral policy" was first enunciated
by the NLRE v, Collyer Insulated Wire [1571], 1%& NLREB
E3T7, ‘77 LERM IB3I, There, guoting from Jos Bchlitz
Hrawing Company ([(18BE), 173 HNLAE 23, 70O LERM 1§13,
1475, the HLRE found "that the policy of promoting
industrial peaece e&nd stability through collective
bargaining cbiiges us to defer the parties to the
prisvancesarbictration procedures that themselves have
establighed.” Collyer at 77 LREM 1I83E.

g, AE. & gsneral ruls, the parties are encouraged and
expected to exhaust their negotiated disputs resolution process
prior o eeeking. relief elsewhere: "The Socard is not the proper
form for partiss seeking to receive a remedy in alleged Lreach

of contract." Hational Dairy Producks Corperation and United

Dairy Workera Local 83, 4% LEBRM 1332, 13& NLRE &2 Sebrusrcy 4,

1960, Mo Where AR antire dizpute' <an sdeguetely b disposed of
Lncer the grievence and arbitration machinery, wWe &ré I[avorably

toward permitting The parties Eo ds =0 ..., "Shéesf HetAl WolrEers

Logal 17 end George--Xoch Schs; L5 HNERE We. 26, BT LERH 1185,

genforced 05 LERM ZS54R, 14978 O 1. Bee plea Republiic Stesl

Corporation v, Maddox, 58 LERM 2133, 379 W8, 650 Brinkman v.

Maoptana, .1 “IER 1236, 7219 P24 301, 43 SC.Rep. 21637 ‘United

Bpperworkers Internstional Undlen v. MHisco, Ines., 126 LERM 3113,

d, 5. Zupreme Court, D=camber 1, 1987 Mo, EBEE=851,
10. - Eikewiee, procedural arbhicrability gueetions are bhest
reealved using the negotiated dispute Tesclutico machinerw. The

&
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Collective Bargaining Agreement's grievance/arbitraticoh proceduce
i& the proper fordm for determining the merits' of the Complaint's

grigvance and/or Whether the request To move 1T cn o ETep 2.l

Wwas timaly. Sés Local 4-447 v. Chevron Chemical Company; 123 LARK

oedd; 215 F.24 330, 1DBT CR. 5«

11. Sgetien 35-31-101 MCR gtates, M"In corder to. aromole
public businesgs by removing certain recognizec Eources of ETLrife
and unrest, ‘it is the peolicy of the State of Heontang Lo encourage
the practice and progcedurs of ceollective bargalning Co Brriye atr
friendly adjustment of all disputes between public employers and
thelr eEplovees.” A grievance procetdure culmineting in the final
and binding arbitraticn iE one mechanism in the ‘practice and
praocedure of collective bargaining which allawe empleyer and

employess to-arrive at friendly adjustment of disputes. Thie 1g

icshednbporberéegliwlabucés gomdicyd

it 45 essential that the Soard of Personnel Appesls encourage Tthe
enforcement of those coitractual previegiene whaere possible.

Bae ULF 5-80 American Federskisn &Ff Stete, County and HMunicipal

Erplovees, ATL-CIO v, Ealigpell School District Mo, 5, Eeptenbes

20, 1080, affirmed oy the Eleventh Judicial District Court- May
13, 1981, Caumse No. DV-BO-60D0. Furthermpre, tThe Bosrd should
net interpret or construge a Collective Bargaining Agresment
exoept where necessary to decids an Unfair Labor Practice Charde,

Sea HLEE. v, © & C Plywood Corporation, 4 LERM 2085, 385 .5,

%21, January 8, JLBATL

F
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p e The Basrd o Ferionnel Appeals hag, & lond stapding
tragditien &% ARGt Lht&fpr&tiﬂg [ &hfnftihg OOnNTEatE l&nguaq¢ IE
regolution 18 passible through the grievance procedutre.

It- i nort within the jurisdiecticn of the Boarfd, o
decide whether grievances ere suitable for subnission
To copntractual agreement procedures. Wor 13 it the
right of management or lghor to resclve disputes af the
contract by digrering them. The only party which cén
initizte or withdrew & grievanee 18 *he aggrieved

PELLY, +... 1T 18 not within the jurisdierion of che
Board Tt rule on the mnerite af che grievanss 1in
gusstion. ... WwWhat 48 in goestion however, ig did the

epployer by refusing to take part in the "concractual
mechanism"  for the  ongolng preocese 6f eollactive
bargaining, refuse to bargasin in good f£2ith? The
answer to this guestion is in the affirmative. UTLE 1=
76 Internationsl Srotherhocd of Painters a2nd Allied
Trades, Local Ho, 1025 v, MODCEna SBLate Uniyersity ana

Barry Hijors, Maren 12,1975,

13. It hae been dstermined that the Complainant has not

been aiforced fLhe remediss and procedurss availlable in thes
Collaativa sargaining ASCesment's grievance/arbitraticn
pravisions. Inasmuch as the Defendant refusad tc move the
grievance on ta the pext step; the Defsndant has rCefused to
Process. & griavance. in teiusing to process a grievance the
Defend=nt hee failed in ite ebligation teo batrgain in good faith,
viclated Section 39=-31=-305 and in so doing committed an unfaic
labor practice’ pursuant to Sectionm 39-31-401(5) HCOAR.

14. Bectlon 35=31=006{§) HCH Tecmires that, 1I, upon %the
preponderance of the testimony taken, the Haerd L8 af the epinian
that the person involved 1in complaint has enceged in o is

engaging in the Unfsir Lebhor Tractice, then tha Sesrd =hall ccats

I
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its findings of feckt and shall isaue and causs to be =ssrved on
the person an orger recuitring him to oeage and dAesist from the
unfair lobor practice and to teKke sich affirmetive acIiion 28
wauld effectusate the polieica of the Montans Collective
Sargaining for Fuklic Eaplayess het.

V. RECOMMENDZID DADER

1 The befendasnt, Custer County Unif:ed School District
#hall ceade and desist Erom any unfair lebor practice as defined
ipn Eecticn 30=3i=401 [1) 2ncd {353) HECA.

2. The Defendant, Custer County¥ Unifisd School Districe
ghall eease and desiat from refusing To Pprocess the ArTneson
Srievance.

d:. Within five (5] days of the time Lthat this Recommended
Order becomes the Final Crder of the Boord of Fersonnel Appeils,
the Defendant shall contact the Complainant and establish the
earliest pessible dote to pubmlt the Arneson Grievance bo Etep
111 =f the orievance procediure and subFecuently, if necegsacty, Lo
arbitration pursuant 2  the 19a7-1089 . Sallsctive Bergelning
Agresment between the Custer County Unified Sehoal Dbistrict and
Custer County Unified School District Sustedisng (Joint Bxhibit #
s

1. The Defendant zhall post coples of the attached notice
epntitled "Appendi¥ A" 1in & conspicucus mannsr at work locstions
whers notices are usually posted for the beansfit of those
gepployses 1n the bargsining unit repreesntsd by the Custer County

IE
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Custodians, MDR/NEAR.
WL SrECIAL WOTICE

ExXceptions to these Findings of Fact, Conclusione of Law and
Recommanded Order may f£iled: wWithin' twenty (20) days of thse
seprvlee thoereof. Lf no excepticons are filed, the Rescommended
ordey shell hecome: the Final Order of the Board of Personnsl
Appealg. Adaress exceptions to the Board of Ferscnnel REppeals,
F. ©. Box 1728, Belenz, HoRntpnae 50p24-1T2E8.

Entered and dated this “fay of August 15849,

Hearing Exeminer

W W OW WoiW WoW W% AR

EXHIEIT LIST

Joint

Exhibit No, 1 1537-1988 cCollective Bargesining Agreecment
bPetween the Custer Oouncty Unified Echaol
District and <Custer County: Unified sSchogl
District Custodians

Conplainasnt's

Exhihit 41 Notice of Grievance dated NHovember 1, 19E4

Conplainant's

Exhibit o #°2 November &8, 1%88 Memeo to Arneson fram
Hikelson

Complainant’s

Exhibit:-C 3 Maotice of Etep I Rescluticn -dated Novamber E,
19g8g.

complalnant®s

Exhibit T k-4 Motice of Grigvafges dated WNavembero 14, 1982

13
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Complainant's
Exhibit T ¥ 5

Complainant®s
txhibit C 7 &

Complainant's
Bxhibie & F'7

Conprainant's
Exhinit @ § &

Complainant's
Exhibhit o # 9

Complalinant's
Exhibit & £ 10

Defzndants
Exhibic O # 2

Dafendants
Exhibit o ¥ -2

Movember 17, 1938 memo Irem Rabert EBichards
to Ehe -Cistodial Grievance Compitten

December 7., 1BEE letter to Chalrman of. the
Baard of Toustéees Stom . O Hafkin

Letter from Robert Bichards to James Arneson
deted Decembaer 7, 19848

Letter from Bobert Richards o James ArnmeEEoR
dated December 16, 18983

Lartter from Al Belligter ta  Rebert Zichards
dated December 14, 1088

Letter from Pobhere Richarde to Janes  ArfssEsn
apd Al Bellister dated Deogemher 21, 1980

Hovember 7, 1388 mema to  the Custedial
Erieyvance Committee  f£rom Baobert Bichards
regarding the Jamss Arnesopl Grievance

Consists of ssven {71 pages plus an envelope
which representad several docunents dealing
with the Arnescn Griewvance

wW.W WO W W W W W W L}



"LEFENDIX A"

In agoordance with the order <f the Board of Perscnoneil Appeals Lo
effestuate the Policies of the Montana Collective Dargaining for Publlc
Esployess Aot Sectisn 39-31-101 et seac. MCA, the Custer County Unifled
Sehoal District acting thraugh it= afficers, agents, and
roapragankatives, does hereby noklfy employees of the Custker County
Uptfied Schonl Diserict thatv:

The Custer Counkty Unifisd School Diztrict =shall ceaze and

degigt frem any unfalr labor practice as defined Iln Sectlon

38=31=401 (1) and [§) ™Ch.

The Custer Counky Unified Sehool Distrleot =hkall ceaszse and
degist freem refusling ta process the Arnesan Grievancsa.

Tha Custer County Unified School District shall contact the
Cugter County Unlifled Schoal Distriet Custodians, MEASHEA and
egkabligh the earlissk poesible date to submit che Arneson
Grilevance ta Step. IIT of the grievance proosdure snd
gubsaguently, 1f mnepasgeary, to arbitration pursuant Lo the
1987-1989 Callegtive Bargalning Agreement bhetween the Custer
County Unified sSchaal Distriet and Custer Counky Unified
School Digtriar Cugkodiane.

CUSTEE COUNTY UNIFIED SCHOOL DISTEICT

By:

fobert Richards, Superintoendent

Posted and dated this day of 1988

This notice shall remain posted for-a peried of sixty (60) consecutive
days from tThe date of posting and shall oot be altered; defased o
covered.

ouestions abkout this notice or compliance therewith may be directed £g
the Board of Persononel bpooeals, F.O.: Box 1728, Helana, Montana S8G624-
1728, telephone 444-3022



